


HOME RULE IN A STATE OF 
PREEMPTION

Florida League of Cities
Annual Conference

August 17, 2018

Rebecca O’Hara
Deputy General Counsel
Florida League of Cities

rohara@flcities.com



State & Local Gov’t Tension is Not New*

• History of larger gov’ts delegating responsibilities to smaller 
gov’ts; often without sufficient resources

• Increase in mandates; decrease in flexibility to meet them
• Gridlock at federal and state level - local gov’ts are left to 

solve their own problems
• Policy vacuum: local gov’t steps in to respond to constituent 

needs and desires
• Local policy experimentation and innovation have flourished
• Interest groups opposed to local policies turn to higher level of 

gov’t for redress

*See Riverstone-Newell, “The Rise of State Preemption Laws in Response to Local Policy Innovation,” 

47 J. Federalism 3, 403-425 (2017).



State Preemption of Local Government

• Preemption is clearly authorized by Florida Constitution
• Preemption (state law prohibits action) distinguished from Conflict 

(state law sets standards or minimums and local regulation cannot be 
inconsistent) 

• Traditionally, preemption used when policy necessitated a statewide 
regulatory scheme (e.g., uniform traffic laws, water permits, building 
code, fire code)

• Newer trend is “special interest preemption” – no state regulatory 
scheme or articulated state policy, only a prohibition



Special Interest Preemption –
A National Trend

• 1980s – successful national effort by Big Tobacco to preempt local 
smoking restrictions and bans

• People noticed…….
• NRA soon followed suit and obtained preemptions in majority of 

states on local gun regulations
• Special interest preemptions are now the most predominant type of 

preemption we see in Florida
• Fertilizer industry 
• Telecommunications & Utilities (cell towers, substations, small cell wireless)
• Agribusiness (Right to Farm Act, Agritourism)
• Retail & Restaurant industry (polystyrene, shopping carts, franchise conflicts)
• Homebuilders and Realtors (septic tank inspections and permitting)



Special Interest Preemption – A
National Trend

• Powerful special interest groups have the ear of state legislators and 
national political organizations

• Large corporate interests realized preemption is an efficient and covert 
way to eliminate unwanted regulations otherwise supported and desired 
by local citizens 

• Efficient – ready access to and influence on small group of state decision-makers
• Covert – less public scrutiny of state legislative action (proximity; limited media 

coverage); the business interest avoids facing an angry public at a local meeting. 

• National political groups realized preemption can squelch hot button or 
“progressive” issues taken up by larger metropolitan localities (e.g., 
sanctuary cities; LGBTQ issues; minimum wage regulations)



Political Group  -- the ALEC Example

• ALEC (“American Legislative Exchange Council”) – a nonpartisan 
membership organization of state legislators “dedicated to the 
principles of limited government, free markets and federalism.”

• Membership – state legislators, governors, members of congress, 
corporations and not-for-profits

• Provides model legislation and model local gov’t resolutions
• American City County Exchange



What’s Next?  “Super Preemptions”

• National trend – state preempts multiple areas with a single law or imposes 
financial penalties for violation by local gov’t*

• AZ law allows withholding funds from local gov’ts that pass regulations that 
contradict state law

• TX sanctuary city bill provided financial penalties such as withholding grant 
money and removal of officials from office

• OK bill prohibited local regulations that do not conform to state law

• Super Preemptions provide political “cover” – targets local regulations that 
may be popular with constituents (minimum wage laws, “puppy mill” bans, 
Styrofoam bans) under broad, general preemption

• Avoids the NC bathroom backlash (NC lost millions in sports and tourism-based 
revenues following state preemption)

• Avoids corporate black eyes 

*See Riverstone-Newell, 47 J. Federalism at 408-18.



What’s Next?  Local Self-Government’s 
Death by 1000 Cuts

• Targeted removal of specific local powers happens every year
• Targeted preemptions divide and conquer: “this issue doesn’t affect my city 

so I won’t get involved”



What Can YOU Do?

• Educate – yourself and others
• Counter hyperbole with facts, ask hard questions and tell your story
• Stay focused on municipal purposes and functions
• Ensure municipal contract lobbyists help, not harm
• Engage key influencers & citizens in your community
• Avoid partisanship but understand your audience
• Stick together and have each others’ backs on targeted preemptions

Any Don’ts?  
• Doing nothing
• Starting your conversations with this is “an attack 

on Home Rule!” or “a war on cities!”



Educate Yourself & Others

• Many people do not understand Home Rule or the value of having 
the right to local self-government

• Many people do not understand the differences between state and 
local government

• Create opportunities to educate citizens and local groups about 
municipal government

• Create opportunities to educate your legislators about your city and 
find ways to be partners – not adversaries

• Citizens need to understand they have far greater access and 
influence at the local level

• Open meetings laws for local govt vs state legislature
• Frequency of meetings – year ‘round vs 60 days
• Public testimony and “face time” at local level vs. state level
• Public notice requirements for ordinances vs. bills and amendments



Counter With Facts, Ask Hard Questions &
Tell Your Story

Claim: “Cities are out of control” This bill prevents “piecemeal” 
“patchwork” “duplicative regulation” or “over-regulation” that “hurts 
business”
Response:

• Request specifics – which regulation, ordinance and by whom

• Request data and facts on the alleged “harm”

• Use House Republican Conference Checklist as a guide

• Tell your story – why is this local regulation needed in your city?  What steps 
did you take in getting there and why?

• Ask how the state plans to address the problem if locals are preempted 
– is there a state regulatory scheme in place?  If not, why not?





City Lobbyists Should Help and Not Harm

• Many local governments have lobbyists on retainer
• Require them to engage on preemption issues
• The same lobbyist that helps special interests and big business 

preempt you may also be your lobbyist!  
• Protect against conflicts – require your lobbyist to notify you in 

advance of any potential conflict in representation – put it in the 
contract!!



Stay Focused on Core Municipal Issues

• Just because the state or federal government is not acting on 
something does not make it a municipal issue

• If a special interest group wants your city to act, consider:
• Is there a non-regulatory means to achieve the objective?
• Does the issue directly concern core municipal services or functions? 
• Is there a factual or scientific basis for the action?
• Have you solicited the involvement of those who will be impacted or 

burdened?
• Does the action provide adequate standards to those affected?
• What are the costs vs. benefits -- impacts to property values, impacts on 

businesses or commercial activity?



Avoid Partisanship

• City elected positions are non-partisan
• The delivery and performance of core municipal services and 

functions is non-partisan
• Florida’s elected municipal officials are a mix of Rs, Ds and NPAs – we 

must stick together to protect local autonomy
• Preemption is not a partisan issue

• Research suggests there is greater likelihood of preemption in a political 
“trifecta”* (one party controls both state chambers and governor’s office)

• Political trifectas can be R or D and preemptions happen under both types

• Tailor your terminology to your audience
• “Home Rule” can be a trigger term for some

*Swindell, et al., “Local Government Options in the Era of State Preemption,” Public Management (July 2018)



Key Influencers & Citizens As Allies

• Local civic and neighborhood groups have great networks
• Local business groups often differ on issues from state trade 

associations 
• Local nonprofits have a stake in preemptions
• Corporate interests – hold them accountable/do not give them a pass 

when they use state organizations to preempt you
• Special Interest groups – can be excellent allies but take caution –

they do not share your responsibility to balance competing interests



Messaging – The Framework
• Big Government vs. Hometowns – Voters trust the government 

closest to them.
• Special Interests & Big Business vs. Local Interests – Voters already 

think corporate special interests hold too much power and prevent 
progress at state and federal levels, and many believe preemptions 
are driven by corporate special interests seeking to protect their 
profits.

• Economic Policy Choices – many people believe that communities 
should have the ability to determine their own economic policies and 
regulations without unwarranted state intrusion.

• Local Democracy – when state government prevents local 
communities from passing local laws, it threatens local democracy 
and silences the voices of the people.

*Portions of this slide are attributable to: Protecting Local Democracy, A Messaging and Research Toolkit, 
Local Solutions Support Center, http://supportdemocracy.org

http://supportdemocracy.org/


Key Messages

• Local Communities know best how to meet the needs of people living there 
and what their local economy needs to thrive.  It is wrong for state 
government to come in and dictate to local citizens what is best for them.

• Property Rights of Big Business should not be more important than Property 
Rights of individuals and small businesses  (Looking at you, vacation rental 
companies)

• Politicians & corporate special interests create gridlock at the state level –
local governments are where things get done.  

• It’s tough for average people to have their voices heard by a state 
government that is miles away and meets infrequently. At least at the local 
level we can make our voices heard & demand change and accountability. 

*Portions of this slide are attributable to: Protecting Local Democracy, A Messaging and Research Toolkit, 
Local Solutions Support Center, http://supportdemocracy.org

http://supportdemocracy.org/


Use Language That Connects to People

• Instead of “preemption” talk about “state interference”
• If you talk about preemption, talk about the “misuse” or “abuse” of 

preemption.
• Most people believe some preemptions are necessary.  But when 

preemption is misused, it walls off entire policy areas from local action, 
creating a policy vacuum.  This leaves local communities powerless to do 
anything to help their citizens.

• Don’t disparage the role of state government or legislators
• Instead of “Home Rule” try terms like local democracy, local control 

Local Self-Government, Local Autonomy, Local Decision-making, or 
Citizen-centered Decision-making

*Portions of this slide are attributable to: Protecting Local Democracy, A Messaging and Research Toolkit, 
Local Solutions Support Center, http://supportdemocracy.org

http://supportdemocracy.org/


THANK YOU! 



MUNICIPAL HOME RULE – Speaker Notes 
Harry Morrison, Jr., Of Counsel 
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Diplomat Beach Resort – Hollywood, Florida 
 
 

Outline 
 
I. History 
 

A. Statehood:  Municipalities in Florida predated statehood.1 
 

B. State Constitution/Pre-Home Rule: The Legislature shall have the power to 
establish municipalities, to prescribe their jurisdictions and powers, and to alter or amend 
the same at any time.2 
 
C. Municipalities Distinguished from Counties: Counties are an "agent or arm of the 
state."  Their purpose is to promote the general public welfare of the state.  Municipalities 
are primarily organized to promote the exclusive needs and conveniences of their 
citizens. 3 
 
D. Dillon’s Rule: Municipalities possess only those powers expressly granted by the 
state legislature, those fairly implied from the powers expressly granted, and those 
essential to the declared purposes of the corporation.  If reasonable doubt exists as to 
whether a municipality can exercise a certain power, the doubt is, as a matter of law, 
resolved against the municipality. 

 
1. City had no power to enter into lease whereby municipal property would be 

leased to a private individual for development as a hotel for private profit.4 
 

2. City had no power to enact ordinance which made it unlawful for any person 
to possess, use, keep or store any submachine gun within the City of 
Jacksonville.5 

 
II. The Home Rule Amendment 
 
 A. The Home Rule Amendment/Municipal Home Rule Powers Act: Municipalities 

shall have governmental, corporate and proprietary powers to enable them to conduct 

                                                 
1  See, State v. City of Avon Park, 108 Fla. 641, 149 So. 409, reh den 117 Fla. 556, 151 So. 701, Mod. 117 Fla. 565, 158 
So. 159 (1933). 
2  Art. VIII, Sec. 8, Fla. Const. (1885). 
3  Keggin v. Hillsborough County, 71 Fla. 356, 71 So. 372 (1916); City of Avon Park, Supra, and City of Clearwater v. 
Caldwell, 75 So. 2d 765 (Fla. 1954). 
4  Caldwell, supra. 
5  Rinzler v. Carson, 262 So. 2d 661 (Fla. 1972). 
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municipal government, perform municipal functions and render municipal services, and 
may exercise any power for municipal purposes except as otherwise provided by law.6 

 
 B. Home Rule Powers: Every municipality in this state has the authority to conduct 

municipal government, or perform municipal functions, and render municipal services.  
The only limitation on that power is that it must be exercised for a valid "municipal 
purpose."  It would follow that municipalities are not dependent upon the state legislature 
for further authorization.  Legislative statutes are relevant only to determine limitations of 
authority. 

 
1. City had the home rule authority to issue "double advance refunding bonds."7 

 
2. City had the home rule authority to levy special assessments notwithstanding 

the fact the special assessments were not authorized by state law and the city 
failed to follow state law when levying the special assessments.8 

 
3. City had the home rule authority to seek a total taking of property, rather than 

a partial taking of property, in order to eliminate a business damage claim 
notwithstanding the fact it did not need all of the property.9 

 
III. Limitations on Home Rule Authority: 
 
 A. Municipalities may exercise any power for "municipal purposes," except when 

"expressly prohibited by law."10 
 
 B. Municipal Purpose: Any activity or power which may be exercised by the state or 

its political subdivisions.  All activities essential to the health, morals, protection, and 
welfare of the community.11 

 
  1. Activities the courts have held serve a "municipal purpose." 
 
   a. Providing daycare educational facilities.12 
 
   b. Financing a convention center.13 
 
   c. Construction and operation of a marina and a civic auditorium.14 
 
   d. Construction and operation of a fishing pier.15 

                                                 
6  Art. VIII, Sec. 2(b), Fla. Const. (1968). 
7  State v. City of Sunrise, 354 So. 2d 1208 (Fla. 1978). 
8  City of Boca Raton v. State, 595 So. 2d 25 (Fla. 1992). 
9  City of Ocala v. Nye, 608 So. 2d 15 (Fla. 1992). 
10  Sec. 166.021(1), Fla. Stat. 
11  Sec. 166.021(2), Fla. Stat.; State v. City of Jacksonville, 50 So. 2d 532 (Fla. 1951). 
12  City of Boca Raton v. Gidman, 440 So. 2d 1277 (Fla. 1983) 
13  State v. City of Miami, 379 So. 2d 651 (Fla. 1980). 
14  Panama City v. State, 93 So. 2d 608 (Fla. 1957) 
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   e. Construction and operation of a parking garage.16 
 
   f. Ownership and operation of an auditorium.17 
 
   g. Maintenance and operation of a radio broadcasting system.18 
 
   h. Promoting the community.19 
 
   i. Acquisition and maintenance of a golf course.20 
 
   j. Using public property for a sport stadium.21 
 
   k. Sale of souvenir photographs.22 
 
   l. Furnishing catering services in a civic center.23 
 
 2. Competition with Business Irrelevant: The fact the municipality competes 

with private business is not relevant to the question of whether the activity 
constitutes a municipal purpose.24 

 
  3. Activities that don’t constitute a municipal purpose. 
 
 a. Borrowing money simply to reinvest the money and derive a profit 

on the investment. 25 
 
   b. Opting out of an otherwise valid county ordinance.26 
 
 C. Prohibited by Law: Florida law provides four fundamental limitations on the 

exercise of municipal home rule authority: the state legislature, the citizens of the 
municipality, the state constitution, and a county’s charter. 

 
1. The State Legislature 

 

                                                                                                                                                             
15  Sunny Isles Fishing Pier v. Dade County, 79 So. 2d 667 (Fla. 1955) 
16  Gate City Garage v. City of Jacksonville, 66 So. 2d 653 (Fla. 1953) 
17  Starlight Corp. v. City of Miami Beach, 57 So. 2d 6 (Fla. 1952) 
18  State v. City of Jacksonville, 50 So. 2d 532 (Fla. 1951) 
19  City of Jacksonville v. Oldham, 112 Fla. 502, 150 So. 619 (1933) 
20  West v. Town of Lake Placid, 97 Fla. 127, 120 So. 361 (1929) 
21  Rolling Oaks Homeowners Assoc. v. Dade County, 492 So. 2d 686 (Fla. 3d DCA 1986) 
22  City of Winter Park v. Montesi, 448 So. 2d 1242 (Fla. 5th DCA 1984) 
23  Panama City v. Seven Seas Restaurant, Inc., 180 So. 2d 190 (Fla. 1st DCA 1965) 
24  See, Montesi, Supra; Starlight Corp., Supra; Gate City Garage, Supra. 
25  State v. City of Orlando, 576 So. 2d 1315 (Fla. 1991) 
26  City of Ormond Beach v. County of Volusia, 535 So. 2d 302 (Fla. 5th DCA 1988) 
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 a. The power of the state legislature over municipal corporations in 
Florida is plenary. Therefore, city had no authority to pass an ordinance 
dissolving a utility authority created by special act of the legislature.27 

 
 b. Conflict/Preemption: Municipal ordinances must give way to state 

law to the extent the ordinance "conflicts with the law" and a 
municipality’s power to regulate in a particular area may be "preempted 
by general law."  The concept of conflict may be distinguished from the 
concept of preemption in that the latter effectively precludes all municipal 
regulation in a given area while the former permits regulation, but only to 
the extent it supplements state law. 28 

 
 c. Preemption Doctrine:  Preemption may be express or implied. 
 

Express preemption requires a specific legislative 
statement; it cannot be implied or inferred.  Express 
preemption of a field by the legislature must be 
accomplished by clear language stating that intent.  In cases 
where the legislature expressly or specifically preempts an 
area, there is no problem with ascertaining what the 
legislature intended.29 
 

*   *   * 
 

Preemption is implied when the legislative scheme is so 
pervasive as to evidence an intent to preempt the particular 
area, and where strong public policy reasons exist for 
finding such an area to be preempted by the legislature.  
Implied preemption is found where the state legislative 
scheme of regulation is pervasive and the local legislation 
would present the danger of conflict with that pervasive 
regulatory scheme.  In determining if implied preemption 
applies, the court must look to the provisions of the whole 
law, and to its object and policy.  The nature of the power 
exerted by the legislature, the object sought to be obtained 
by the statute at issue, and the character of the obligations 
imposed by the statute are all vital to this determination.30 

 

                                                 
27  Lake Worth Utilities v. City of Lake Worth, 468 So. 2d 215 (Fla. 1985). 
28  City of Hollywood v. Mulligan, 934 So. 2d 1238, 1243 (Fla. 2006) and Phantom of Brevard, Inc. v. Brevard 
County, 3 So. 3d 309, 314 (Fla. 2008). 
29  Sarasota Alliance for Fair Elections, Inc. v. Browning, 28 So. 3d 880, 886 (Fla. 2010). 
30  Id. 
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1)  The more a state legislative scheme regulating a particular 
topic permits local government to regulate aspects of the topic, 
the more likely the court will not imply preemption. 31 

 
2)  The more the ordinance deals with a uniquely local issue, 
the more likely the courts will hold the ordinance is not 
impliedly preempted by state law. 32 

 
 d. Conflict: A conflict exists if the person must violate state law in 

order to comply with the municipal ordinance or violate the ordinance in 
order to comply with state law.  No conflict exists if the person can satisfy 
both state law and the municipal ordinance. 

 
The test of conflict between a local government enactment and 
state law is whether one must violate one provision in order to 
comply with the other.33 

 
1)  Typically, a local ordinance will not conflict with a state law if 
the ordinance simply provides more stringent requirements than 
those contained in state law or provides additional requirements to 
those contained in state law.34 

 
2)  Typically, a local ordinance will not conflict with state law 
where the local government simply chooses to legislate in an area 
where the legislature chose to remain silent.35 

 
3)  The fact state law provides it is to be "applied uniformly 
throughout the state" doesn't automatically mean a local ordinance 
addressing the same topic conflicts with state law.36 

 
 2. The Municipality’s Citizens: A municipality’s charter is like the state’s 

constitution.  It’s the paramount governing instrument of the municipality and is 
the fundamental law of the citizens that are served by the municipality. 

 
 a. Charter Amendments: Florida law provides a process by which the 

citizens of a municipality may submit to the electors of the municipality a 
proposed amendment to its charter which amendment may place a 
limitation on the exercise of the municipality’s home rule authority.  Once 
approved by the electors, the amendment becomes a part of the 
municipality’s charter and thus a part of the municipality’s organic law.  

                                                 
31  Sarasota Alliance for Fair Elections, Inc., Supra. 
32  Id. 
33  Id. at 888. 
34  Phantom of Brevard, Inc., supra; Sarasota Alliance for Fair Elections, Inc., supra. 
35  Mulligan, supra; Phantom of Brevard, Inc., supra. 
36  Phantom of Brevard, Inc., supra. 
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Once the citizens of a municipality have spoken through their charter, the 
citizens are entitled to have the charter provision enforced.37 

 
Court upheld a charter provision that permitted citizens to initiate a 
referendum to repeal a zoning ordinance.38 

 
 b. State Law: The citizens’ power to use the charter amendment 

process to limit municipal home rule authority is limited in the same 
manner and to the same extent as the governing body's exercise of the 
municipality's home rule authority.  A charter amendment that conflicts 
with state law will yield to the state law regardless of the fact the 
municipality’s citizens voted in favor of the charter amendment. 

 
1)  Court held citizens' effort to use the initiative process contained 
in a city's charter to adopt an ordinance requiring binding 
arbitration in the city's collective bargaining process was invalid 
because it conflicted with the state's collective bargaining laws.39 

 
2)  Court held citizens' effort to amend the city's charter to prohibit 
the Orlando Utilities Commission from constructing a coal-fire 
electric generating plant was invalid because it conflicted with 
state law establishing the Orlando Utilities Commission.40 

 
 3. The State Constitution: Florida’s Constitution places several fundamental 

limitations on the exercise of municipal home rule authority. 
 
 a. Annexation: The power to define the manner in which 

municipalities may annex unincorporated areas is vested with the state 
legislature.41 

 
 b. Extra-Territorial Powers: The power to define the manner in which 

municipalities may exercise extra-territorial powers is vested with the state 
legislature.42 

 
 c. Taxation: A municipality may levy only those taxes authorized by 

general law of the state legislature. 43  Examples of taxes include public 
service taxes, business license taxes, local option sales taxes, and local 
option gas taxes.  

 
                                                 
37  Sec. 166.031, Fla. Stat.; Dade County Classroom Teachers Assn. v. The Legislature, 269 So. 2d 681 (Fla. 1972) 
38  Florida Land Company v. City of Winter Springs, 427 So. 2d 170 (Fla. 1983). 
39  West Palm Beach Assn of Firefighters v. City of West Palm Beach, 448 So. 2d 1212 (Fla. 4th DCA 1984). 
40  Gaines v. City of Orlando, 450 So. 2d 1174 (Fla. 5th DCA 1984). 
41  Art. VIII, Sec. 2(c), Fla. Const. (1968). 
42  Id. 
43  City of Tampa v. Birdsong Motors, 261 So. 2d 1, 3 (Fla. 1972) and Belcher Oil Company v. Dade County, 271 
So. 2d 118, 122 (Fla. 1972). 
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 d. Fees: "Fees" aren’t "taxes;" therefore, municipalities can raise 
revenues through fees under the municipality’s home rule authority.  
Examples of fees include impact fees, service fees, regulatory fees, 
franchise fees, and special assessments. 

 
1)  City has the home rule authority to levy impact fees.44 

 
Raising expansion capital by setting connection 
charges, which do not exceed a pro rata share of 
reasonably anticipated costs of expansion, is 
permissible where expansion is reasonably required, if 
use of the money collected is limited to meeting the 
costs of expansion.  Users 'who benefit especially, not 
from the maintenance of the system, but by the 
extension of the system . . . should bear the cost of that 
extension.'45 

 
2)  A municipality has the home rule authority to levy fees 
designed to offset the cost of providing services to its citizens.46 

 
Implicit in the power to provide municipal services is 
the power to construct, maintain and operate the 
necessary facilities.  The fixing of fair and reasonable 
rates for utility service provided is an incident of the 
authority given by the Constitution and statutes to 
provide and maintain those services.47 

 
In fact, nothing prohibits a city from deriving a modest profit from 
the operation of its utilities.48 

 
3)  Cities have the home rule authority to levy fees designed to 
offset the cost of regulating activities undertaken within the 
municipality.49 

 
It is, of course, well settled that the power to regulate 
includes the power to license as a means of regulating, 
and that a reasonable license fee may be charged in an 
amount sufficient to bear 'the expense of issuing the 
license and the cost of necessary inspection or police 
surveillance connected with the business or calling 

                                                 
44  Contractors and Builders Assn v. City of Dunedin, 329 So. 2d 314 (Fla. 1976). 
45  Id. at 320.  (emphasis in original). 
46  Cooksey v. Utilities Commission, 261 So. 2d 129 (Fla. 1972). 
47  Id. at 130. 
48  Pinellas Apartment Assn v. City of St. Petersburg, 294 So. 2d 776 (Fla. 2d DCA 1974). 
49  Tamiami Trail Tours, Inc. v. City of Orlando, 120 So. 2d 170 (Fla. 1960). 
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license, and all the incidental expenses that are likely to 
be imposed upon the public in consequence of the 
business licensed.'50 

 
4)  A city has the home rule authority to levy special 
assessments.51 

 
[A special assessment] is imposed upon the theory that 
that portion of the community which is required to bear 
it receives some special or peculiar benefit in the 
enhancement of value of the property against which it is 
imposed as a result of the improvement made with the 
proceeds of the special assessment.  It is limited to the 
property benefited, it is not governed by uniformity and 
may be determined legislatively or judicially.  . . .  
There are two requirements for the imposition of a valid 
special assessment.  First, the property assessed must 
derive a special benefit from the service provided.  
Second, the assessment must be fairly and reasonably 
apportioned among the properties that receive the 
special benefit.52 
 
[S]ervices such as general law enforcement activities, 
the provision of courts, and indigent health care are . . . 
functions required for an organized society.  However, 
unlike fire protection services, those services provide 
no direct, special benefit to real property.  Thus, such 
services cannot be the subject of a special assessment.53 
 
Although a special assessment is typically imposed for 
a specific purpose designed to benefit a specific area or 
class of property owners, this does not mean that the 
cost of services can never be levied throughout a 
community as a whole.  Rather, the validity of a special 
assessment turns on the benefits received by the 
recipients of the services and the appropriate 
apportionment of the cost thereof.  This is true 
regardless of whether the recipients of the benefits are 
spread throughout an entire community or are merely 
located in a limited, specified area within the 
community.54 

                                                 
50  Id. at 172. 
51  City of Boca Raton v. State, 595 So. 2d 25 (Fla. 1992). 
52  Id. at 29. 
53  Lake Co. v. Water Oak Management Corp., 695 So. 2d 667, 670 (Fla. 1997). 
54  Sarasota Co. v. Sarasota Church of Christ, Inc., 667 So. 2d 180, 183 (Fla. 1996). 
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5)  A city has the home rule authority to impose franchise fees.55 

 
A franchise fee is a bargained for fee charged a private 
company for the privilege of using the city's rights-of-way.  
The franchise fee consists of three main components:  it is fair 
rent for the use of the city's rights-of-way to derive a private 
profit; it is consideration for the city to agree not to compete 
with the private party during the term of the franchise 
agreement; and it is a fee paid the city to offset the costs 
incurred by the city as a result of the private party's disparate or 
exclusive use of public property.56 

 
 e. Fee v. Tax: The amount of a "fee" must have some rational 

relationship to the cost of the service, or the cost of regulation, or the 
benefit derived by the payment.  In other words, the payer receives a quid 
pro quo for the payment.  A "tax" on the other hand is a forced extraction 
for the general benefit of the public.  There is no quid pro quo; that is, the 
payer doesn’t always derive a benefit from the payment. 

 
[Fees] are charged in exchange for a particular governmental 
service which benefits the party paying the fee in a manner not 
shared by other members of society.  . . .  [Taxes] are an 
enforced burden imposed by sovereign right for the support of 
the government, the administration of law, and the exercise of 
various functions the sovereign is called on to perform.57 
 
[A] legally imposed special assessment is not a tax.  Taxes and 
special assessments are distinguishable in that, while both are 
mandatory, there is no requirement that taxes provide any 
specific benefit to the property; instead, they may be levied 
throughout the particular taxing unit for the general benefit of 
residents and property.  On the other hand, special assessments 
must confer a specific benefit upon the land burdened by the 
assessment.58 

 
 4. County Charters: There are two fundamental forms of county government: 

non-charter counties and charter counties.  The ordinances of a non-charter county 
apply within the municipalities located in the county except to the extent the 
county ordinance conflicts with one or more municipal ordinances.  In charter 

                                                 
55  Santa Rosa County v. Gulf Power Company, 635 So. 2d 96 (Fla. 1st DCA 1994). 
56  City of Plant City v. Mayo, 337 So. 2d 966 (Fla. 1976); City of Hialeah Gardens v. Dade County, 348 So. 2d 
1174 (Fla. 3d DCA 1977); Santa Rosa County v. Gulf Power Co., 635 So. 2d 96 (Fla. 1st DCA 1994), rev. denied, 
645 So. 2d 452 (Fla. 1994); Flores v. City of Miami, 681 So. 2d 803 (Fla. 3d DCA 1996). 
57  State v. City of Port Orange, 650 So. 2d 1, 3 (Fla. 1994). 
58  Collier Co. v. State, 733 So.2d 1012, 1017 (Fla. 1999). 
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counties, the county’s charter must provide which ordinance will prevail in the 
event of conflict between county and municipal ordinances.59 

 
 a. County Charter Amendments: Florida law requires a county’s 

charter provide a method for submitting future charter amendments to the 
electors of the county.  Under this procedure, the electors of a charter 
county can amend the county charter to preempt a municipality from 
exercising its home rule authority. 

 
 b. Regulations: A charter county may preempt a municipal regulatory 

power simply with an affirmative countywide vote of the electors.60 
 

c. Services: A charter county can’t preempt the authority of a 
municipality to provide services within the municipality without an 
affirmative vote of the electors of the municipality.61 

 
IV. Advantages of Municipal Home Rule 
 
 A. It leaves each community free to exercise its police powers in the manner best 

suited to the needs and conveniences of its citizens. 
 
 B. With full responsibility resting upon the citizens, they have an opportunity to 

become educated in the principles and methods of municipal government and to develop 
common interests in community affairs. 

 
 C. Unhampered local control permits prompt action in dealing with fresh municipal 

problems as they arise. 
 
 D. It relieves the state legislature of the details of local government so it can 

concentrate on the pressing affairs of state. 
 
 
 
 

                                                 
59  Art. VIII, Sec. 1(f) and (g), Fla. Const. (1968). 
60  Broward County v. City of Fort Lauderdale, 480 So. 2d 631 (Fla. 1985) (sale of handguns). 
61  Sarasota County v. Town of Longboat Key, 355 So. 2d 1197 (Fla. 1988) (air and water pollution control services 
and functions, parks and recreation, roads and bridges, planning and zoning, and law enforcement). 
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