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Florida Attorney General
Advisory Legal Opinion
Number: AGO 2009-19

Date: April 23, 2009
Subject: Records, municipal facebook page

Mr. Samuel 8. Goren

Coral Springs City Attoxney
9551 West Sample Road

Coral Springs, Florida 33065

RE: MUNICIPALITIES-RECORDS-GOVERNMENT IN THE SUNSHINE LAW-INTERNET-
public record implications for cityv’s Pacebook page. s. 119.011(12),
Fla. Stat.; Art. I, s. 23, Fla. Const.

Dear Mr. Goren:

On behalf of the Coral Springs City Commission, you ask the following
questions:

1. If the city chooses to maintain a Facebook page, would all
contents of the city'’s page, including information about the city’s
“"friends" and their pictures, and the friend’'s respective Facebook
pages, be subject to the Public Records Law, Chapter 119, Florida
Statutes?

2. If Question One is answered in the affirmative, is the city
obligated to follow a public records retention schedule as set Fforth
in the State of Florida General Records Schedule GSI for State and
Local Government Agencies?

3. If Question One is answered in the affirmative, is Florida’s Right
of Privacy, as guarantesd in Article I, section 23, Florida
Constitution implicated by the inclusion of information about the
city’s "friends" and the respective link to the friends® Facebook
pages linked to the city’s page?

4. Would communications on the city's Pacebook page regarding city
business be subject to Florida's Government in the Sunshine Law,
section 286.011, Florida Statutes?

In sum:

1. Since the city is authorized to axercise powers for a municipal
purpose, the creation of a Facebook page must be for a municipal, not
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private purpose. The placement of material on the city’s page would
presumably be in furtherance of such purpose and in connection with
the transaction of official business and thus subject to the
provisions of Chapter 11%, Florida Statutes. In any given instance,
however, the determination would have to be made based upon the
definition of "public record” contained in section 119.11, Florida
Statutes. Similarly, whether the Facebook page of the friends would
also be subject to the Public Records Law, Chapter 119, Florida
Statutes, would depend on whether the page and information contained
therein was made or received in connection of the transaction of
official business by or on behalf of & public agency.

2. The city is under an obligation to follow the public records
retention schedules established by law.

3. While Article I, section 23, Florida Constitution, may be
implicated in determining what information may be collected by the
city, the constitutional provision expressly states that "[tlhis
section shall not be construed to limit the public's right of access
to public records and meetings as provided bv law." Thus, to the
extent that information on the ¢ity’s Facebook page constitutes a
public record within ithe meaning of Chapter 119, Florida Statutes,
Article I, section 23, Florida Constitution, is not implicated.

4. Communications on the city's Facebook page regarding city business
by city commissiocners may be subject to Florida’s Govermment in the
Sunshine Law, section 286.011, Florida 8tatutes. Thus, members of a
city board or commission must not engage on the city’s Facebook page
in an exchange oxr discussion of matters that foreseeably will come
before the board or commission for official action.

You state that Facebook is a social networking website maintained by
privately-owned Facebook, Imc., which allows users to create profiles
that include personal interests and pictures. According to your
letter, Facebook allows users to build networks of "friends®* which
allows such friends, once they have heen added to the user’s profile,
to appear on the user's profile. Facebook also contains interactive
features, including instant messaging and a "Wall"™ whichk allows
friends to post messages and attachwente which may be viewed by
anyone who may view the user’s profile.

As you have not provided this office with a specific fact situation,
my comments must be general in nature.

Question One

Section 166.021(1}, Florids Statutes, sets forth the authority of
municipalities, stating:

“"As provided in s, 2(b}, Art, VIII of the State Constitution,
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municipalities shall have the governmental, corporate, and
proprietary powers to emable them to conduct municipal government,
perform municipal functions, and render municipal services, and may
exercise any power for municipal purposes, except when expressly
prohibited by law." (e.s.}

The Florida Supreme Couri has stated that this constitutional
provigion "expressly grants to every municipality in this state
authority to conduct municipal government, perform municipal
functions, and render municipal services.®"[l] The only limitation on
the power of municipalities under this constitutional section is that
such power must be exercised for a valid municipal purpose.[2] The
determination of what constitutes a valid municipal purpose for the
expenditure of public funds is one that must be made by the city
commission and cannot be delegated to this office.[3] In making this
determination, the commission must make appropriate legislative
findings.

Accoxrdingly, the city would appear to have the authority to establish
a Facebook page under its home rule powers provided the establishment
of such a page is for a valid municipal purpose and the city
commission has made the appropriate legislative findings. You have
not advised this office asz to the nature of the information that will
be contained on the city's page. Section 119.011(12), Florida
Statutes, however, defines "Public records" for purposes of Chapter
118, Florida Statutes, to include

"all documents, papers, letters, maps, books, tapes, photographs,
films, sound recordings, data processing sofiware, or other material,
regardless of the phyvsicel form, chavacteristics, or means of
transmission, made or received pursuant te law or ordinance or in
connection with the transazctlon of official business by any agency."

The Florida Supreme Court has interpreted this defimition to
encompass all materials made or received by an agency in connection
with official business which are used to perpetuate, communicate, or
formalize knowledge. [4] It is the nature of the record created rather
than the means by which it is created which determines whether it is
a public recoxrd.[5]1 The placement of information on the city's
Facebook page would appear to communicate knowledge. Thus, the
determination in any glven ingtance as fo whether information
constitutes a public record will depend on whether such inforxrmation
was made or received in connection with the transaction of official
buginess by the city.

Az noted above, you have not advised thig office as to what will be
placed on the Facebook page. Inasmuch as Lhe page must be established
for a municipal purpose and in the absence of gpecific information as
to the material placed on the city’s Facebook page, this office
presumes that the information contained on the page would be made or
received in commection with the official business of the ecitv. I
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recognize that the Florida Supreme Court ruled that private e-mail
stored in government computers dees not automatically become a public
record by wirtue of that storage:

"Jugt as an agency cannot circumvent the Public Records Act by
allowing a private entity to maintain physical custody of documents
that fall within the definition of ‘'public records,'. . . private
documents cannot be deemed public records sclely by virtue of their
placement on an agency-owned computer.®[&]

Therefore, there may be material placed on the city's Facebook page
that is personal and doesz not relate to the transaction of official
business. However, as noted above, the creation of a Facebock page
must be for a municipal, not private, purpose. Accordingly, the
placement of material on the city’s page would presumably be in
furtherance of such purpose and in connectlion with the transaction of
official business and thus subjeci to the provisions of Chapter 119,
Florida Statutes. In any given instance, however, the determination
would have to be made based upon the definition of "public recoxdn
contained in section 119.011, Fleorida Statutes, as defined by the
courts.

You also inguire whether the Facebook page of the friends would also
be subject to the Public Records Law, Chapter 119, Florida Statutes.
You do not indicate who these “friends® of the city may be. In the
absence of more information, this office camnot categorically
conclude that the Facebook pages of such "friends" would be subject
to Chapter 119; rather such a determination would depend on whethex
the information contained on such pages was made or received in
connection of the transaction of official buginess by or on behalf of
a public agency such as the city. Im light of the above, the city,
should it establish a Facebook page, may wish to post a warning
regarding the application and implications of the Public Records Law.
[7]

Quaegtion Two

Section 119.021(2) (&), Florida SB8tatubtes, reguires the Division of
Library and Informatiocn Services (divigion) of the Department of
Btate to adopt rules establishing retention schedules and a disposal
process for public records. Each agency must comply with these rules.
[8] The division shall establish 2 time pericd for the retention or
disposal of each sexies of records. (9] ‘

Section 257.36(6), Florida Statutes, provides that a *public record
may be destroyed or otherwise disposed of only in accordance with
retention schedules established by the division.® This office in
Attorney General Opinion B6-34, reccognizing that the definition of
"public records" is comprshensive and encompasses all such material
regardless of its physical form or characteristics, stated that
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electronic public records such as e-mail messages are subject to the
statutory limitations on destruction of public records. More
recently, this office stated in Attorney General 08-07 that the
public records on a website maintained by a city council member that
related to the transaction of city business would appear to be
subject to the city’s policies and retention schedule regarding city
records,

The General Records Schedule GS51-83L for State and Local Government
Agencies states that "{ajll Florida public agencies are eligible to
use the GS1-8SL, which provides retention pericds for the most common
administrative records such as routine correspondence and personnel,
payroll, financial, and legal records."[10] Thus, to the extent that
the information on the city's Facebook page constitutes a public
record, the city is undsr an obligation to follow the public records
retention schedules established by law.

Questions relating toc the applicability of a retention schedule or
retention of a specific record, however, should be referred to the
Division of Library and Informatlion Services in the Department of
State,.

Question Three
Article I, section 23, Florida Constitution, provides:

*Every natural person has the right to be let alone and free from
governmental intrusion into the parson's private life except as
otherwise provided hersin. This section shall not be construed to
limit the public's right of access to public records and meetings as
provided by law.®

Therefore, while the Filorida Congtitution recognizes a right of
privacy for Florida citizens in Article I, section 23, Florida
Constitution, it alse states that ®*{klhis section shall not be
construed to limit the public’'s right of a2ccess to public records and
meetings ag provided by law." The Florida courts have determined that
no federal or state right of privacy prevents access to public
records. [11] Xt iz the Legislabture that has balanced the private
versus public rights by creating the various exemptions from public
disclosure. [12] Thus, in Florida, *"neither a custodian of records nor
a person who is the subject of a record can claim a constitutional
right of privacy as a bar to requested imspection of a public record
which is in the hands of & govermment agency.®[13]

While Article I, section 23, Florids Constitubion, may be implicated
in determining what information may be collected by the city, {14] to
the extent that informaticn on the citv’s Facebook page constitutes a
public record within the mesning of Chapter 118, Florida Statutes,
Article I, section 23, Flozidas Constitation, is wot implicated. As
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noted supra, the city may wish te post a notice on its Facebock page
regarding the Public Records Law.

Question Four

Section 286.011, Florida Statutes, the Government in the Sunshine
Law, has three basic reguirements:

(1} meetings of public boards or commissions must be open to the
public; :

{2) reasonable notice of guch msetings must be given; and

(3} minutes of the meetings must be taken and promptly recorded.

The law applies to any gathering, whether formal or casual, of two or
mere members of the same board or commission to discuss some matter
on. which foreseeable action will be takem by the public board or
commission. [15] The law extends to the discussions and deliberations
as well as the formal action taken by a pubklic board or commission,
with no requirement that a guorum be present for a meeting of members
of a public board or commission to be subject to section 285.011,
Florida Statutes.

While the Sunshine Law generally applies to meetings of "two or more®
members of the same board or commission, [16] the Florida Supreme
Court has stated that the Sunshine Law is to be construed "so as to
frustrate all evasive devices.*[17] Thus, the courts and this office
have found that there are instancss where the physical presence of
two or more members is not necassary in order to find the Sunshine
Law applicable. Thus, this office has stated that members of a public
board may not use computers to conduct a private discussion among
themselves about board busginess., [18]

In Attorney General Opinicsn G8-07, this office concluded that the use
of a website blcog or message board to solicit comment from cther
members of the board or commission by their response on matters that
would come before the hoard would trigger the regquirements of the
Sunshine Law. As stated thevreln:

"While there is no statutory prohibition agsinst a cityv council
member posting comments on a privately maintained electronic bulletin
board or blog, . . . members of the board or commission must not
engage in an exchange or discussion of matters that foreseeably will
come before the board or commigsion for official action. The use of
such an electronic means of posting one’s comments and the inherent
availability of other participants or contributors to act as liaisons
would create an envivomment that counld sagily bescome a forum for
membars of a board or comwiscion to discuss official issues which
should most appropriately be conducted at a public meeting in
compliance with the Govermment in the Sunshine Law. It would be
incumbent upon the comnission members to avoid any action that could
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be construed as an attempt to evade the requirements of the law."

Such ceoncerns would appear to be eagually applicable to the issue at
hand. While there would mot appear to be a prohibition against a
board or commission member posting comments on the city’s Facebook
page, [19] members o¢f the board or commission must not engage in an
exchange or discussion of matters that foresseably will come before
the board or commission for official action.

Accordingly, communications on the city's Facebook page regarding
city business may be subject to Florida‘*s CGovernment in the Sunshine
Law, section 286.011, Florida Statutes.

Sincerely.

Bill McCollium
Attorney General

BM/tiw

{1] State v. City of Sunrise, 354 So. 2d 1206, 1209 (Fla. 1978).

[2] Id. And see Ops. Att'y Gen. Fla. 83-06 {1983) and 72-198(1972)
for the proposition that a municipality’s home rule power is tempered
by the basic proposition that municipal funds may be used only for a
municipal purpose. See also Art. VII, =. 10, Fla. Const.
(municipality prohibited from lending or using its taxing power or
credit to aid private parties).

(3] See, e.g., Ops. Att'y Gan. Fla. 88-52 (1888), 86-87 (1586}, B4-76
{(1984), and 83-05 (1983} f(legislative determination and findings as
to the purpose and the benefits acoruing to the county from the
program could not be delegated to the Attorney General, nor could the
Attorney General undertake Lo make such legislative findings on
behalf of the county}.

{4] Shevin v. Byron, Harvless, Schaffer, Reid and Associates, I¥nc.,
379 B8o. 24 633, 540 (Fla. 1980},

{5] See Op. Attiy Gen. Fla. 08-907 stating that an email created by a
public official in connection with the transaction of offiecial
business is a public record whether it is created on a publicly oz
privately owned computer and ~soncluding that the posting of comments
relating to city business by & ¢ity commissioner on a wsb page which
he maintains would be subject toe the Public Records Law.

[6] State v. City of Clearwvater, R63 So. 24 149, 154 (Pla. 2003).
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[7] Cf. s. 668.6076, Fla. Stat., requiring any agency as defined in
s. 119.011, Fla. Stat., or legislative entilty that operates a website
and uses electronic mail to post the following statement in a
conspicuous location on its website:

"Under Florida law, e-mail addresses are public records. If yvou do
not want your e-mail address released in response to a public records
request, do not send electronic mail to this entity. Instead, contact
this office by phone or in writing.®

[8] Section 119.9021(2)(b), ¥la. Stat. And gee s. 119.021(2) (¢}, Fla.
Stat., providing that public officials must "systematically digpose"
of records nc longer naeded, subject &0 the congent of the division
in accordance with s. 257.36, Fla. 8tat.

[9] I1d.
[10] The general restention schedules, including G81-8L, are available

at:
http://dlis.dos.state.fl.us/recordsmgmt/gen records schedules.cfm,

[L1] See, e.g.., Michel w. Douclas, 464 So, 2d 545 {Fla. 13%85) (no
federal or state right of privacy prevents access to public records);
Forsberg v. Housing Authority oFf Miami Beach, 45%5 So. 24 373 (Pla.
1984); Shevin v. Byron, Harless, Schaffer, Reid and Associates, Inc.,
379 So. 2d 633 (Fla. 1980) {(no federal or state disclosural right of
privacy prevents a member of the public from seeing public records);
Mills v. Doyle, 407 8o. 24 348 (Fla. 4th DCA 1981i).

[12] Wallace v. Guzman, 6%7 Bo. 24 1381 (Fla. 34 DCA 1997). CF.
Berkeley v. Eisen, 6399 So. 2d 78% (Fla. 4th DCA 1997) (although Art.
I, s. 23, Fla. Const., recdognizes that the right of privacy shall not
be construed to limit the public's right of access to public records,
there is a statutory exemption from Ploxidats public recoxds
disclosure where the Department of Banking and Financing is
investigating or has concluded its investigation of a securities
customer’s complaint). '

[13] wWilliams v, City of Hinneola, 575 So., 24 683, 687 {(Fla. 5th DCA
1991}, review demied, 58% So. 24 289 (Fla. 19%1), appeal after
remand, 619 Bo. 24 %82 (Fla. 5th DCA 1893 .

(141 Cf. Thomas v. Smith, %82 Ho. 24 1037 (Fla. 24 DCA 2004), in
which the appellant taxpavers had filed a timely application for ad
valorem tax exemption, bul refused to make the reguired disclosure of
their gocilal security nuwmbers., Thelr applicetion was denied based on
their refusal tc make the reguired disclosure. Appellants argued that
the required disclosure of theilr social gecurity number in order to
claim the exemption wviclated, amcng others, Axrt. I, s. 23, Fla.
Const. The district court concluded that the lower court errad in
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concluding that the taxpayers had no legitimate expectation of
privacy in their social security numbers:; rather the court should
first have determined whether the taxpavyers had a legitimate
expectation of privacy in their social security numbers without
regard to other considerations such as the necesgsity to subnit an
application in order to obtain the benefit of the homestead tax
exemption. The district court therefore remanded the case for further
proceedings on this claim.

[15] See, e.g., Hough v. Stembridge, 278 So. 24 288 (Fla. 34 bCa
1573) . And see City of Miami Beach v. Berns, 245 So. 24 38 (Fla.
1871); Board of Public Ingtruction nf Broward County v. Doran, 224
So. 2d 693 (Fla. 196%); and Wolifson v. State, 344 So. 24 611 (Fla. 2d
DCA 1977}.

[L6] Hough v. Stembridge, supra. And see City of Sunrise v. News and
Sun-Sentinel Company, 542 So. 24 1354 (Fla. 4th DCA 1989%9); Deerfield
Beach Publishing, Inc. v. Robk, 530 So. 2d 510 (Fla. 4th DCa 1988)
(requisite to application of the Sunshine Law is a meeting between
two or more public officials); and Mitchell v. School Board of Leon
County, 335 8o. 2d 354 {Pla. lszt DCA 1L976).

{171 See, e.g.. Town of Palm Beach v. Gradizon, 296 So. 24 473, 477
(Fla. 1374); Blackford v. School Board of Orange County, 375 So. 24
578 (Fla. 5th DCA 1979).

[18] Op. Att'y Gen. Fla, 8%-39 (198%). CJompare 01-20 (2001} {a one-
way e-mail communication frow one ¢iby council member to another,
when it does not result irn the exchance of council members' comments
or regponseg on subijechts raguiri counnil action, does mot

constitute a meeting subject to the Sunshine Law; howsever, such e-
mail communications are public records and must be maintained by the
records custodian for public inspectlion and copying) .

[13] CE£, Op. Att'y Gen, Fla. 07-35 (2007}, concluding that members of
2 commission may exchange documents that they wish other members of
the commission to consider on matters coming before the commission
for official action, provided there is no response from, or
interaction related to such documenis among, the commissioners priox
to the public meeting. It wus noted, however, that if the
commigsioners intended no exchange individusl position papers on the
same subject, this office would express the same concerns asg

foneral Opiaion 21-21. In that opiniocn, this
office was asked whether the preparation and distribution of
individual position statements on the same subject by several city
c¢ocuncil members to all other council mewbers would constitute an
interaction or exchange by the council that would be subject to the
regquirements of the Government in o Sunshins Law. This office
determined that such a practice would violate the Sunshine Law to the
extent that anvy such communicaticon is & response to another council
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membert*s statement,
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I Section 4. Notwithstanding any contractual authority defegation to the contrary,

2 any indemnification provisions entered into by the City other than those listed in Section
3 3, may only be entered into at the specific written direction of the respective Charter

4 Officer or designee, and only after review and approval by the Risk Manager and the City
5 Attorneys’ Office. Any indemnity provision entered into pursuant to this Section 4 shall
6  be reported to the City Auditor no less than guarterty.

7 | Section 5. This resolution shall (ake effect immediately upon adoption.

8 PASSED AND ADOPTED this 24th day of Juty, 2006.

10 -
w0 i f 7 & ‘i 'éf& L4 ,{f‘%&u«vw’

12 PEGEEN HANRAHAN

13 MAYOR

14

15

16 ATTEST: Approved as to form and fegality
17
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